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Keystone Commentary
How to Choose a Professional Liability Insurer

Of all the decisions affecting a doctor’s practice, one of the most important is the selection of a professional liability carrier.  No one believes that they will commit an error that results in a claim, but errors do occur and sometimes lawsuits happen even when there was no mistake.  This is particularly the case in today’s litigious environment.  When that occurs, it is vital that the physician is insured by the right carrier.

This decision is likely more significant in the state of Missouri because the medical malpractice insurance market has been historically volatile.  Carriers have entered and left the State with frequency, and there are a variety of options.

What analysis should be undertaken by the practitioner in making the selection?  It is not one single issue or analysis; rather, the decision involves the thoughtful assessment of a variety of matters.  Cost is obviously a potentially controlling issue, but the informed practitioner recognizes that cost is only part of the analysis – it is also what the premium buys.


Safety and Security.  This is the first place to start.  It is imperative that the professional liability insurer be based on sound financial footing.  This means, in essence, that the insurer must have the means by which to pay a claim on your behalf should that occur, and that the carrier has “staying power.”  Reinsurance is basically insurance for insurance companies.  The prudent malpractice carrier will have in place the “backing” of strong reinsurance from highly rated reinsurance companies.  In some instances, the professional liability insurer will have more than one reinsurer.  Another aspect of this examination involves the financial standing of the company, i.e. its balance sheet.  


Another aspect concerns the insurer’s underwriting philosophy.  How aggressive is the company in writing business versus capital surplus and/or reinsurance to back that business?  Does the company plan to write as much business as possible without regard to the background of the doctors insured, or does it take a more particularized approach to writing “good” business?  These underwriting issues directly affect a company’s stability.  In short, safety and security should be sought in any professional liability carrier, and it is arguably the most important.


Type and Extent of Coverage.  It is important to compare and contrast the various types and aspects of the coverage provided by the candidates.  Although reading an entire insurance policy may be somewhat dull, the policies of each company should be at least generally reviewed.  The physician can usually glean much about a potential insurance company from a simple examination of the policy because, ultimately, the policy is the product being offered and it does, and should, reflect on the company involved.  For example, is it well-written?  Is it understandable?  What is covered and what is not covered?  Are employees covered?  Is the business entity covered?  There may be a need for legal guidance in this area to assist the doctor in comparing various policy versions.

 The starting point of this issue concerns whether a claims made or an occurrence policy is desired, and it is important to recognize the distinctions between them.  A claims made policy covers claims that both occur and are reported during the term of the policy (i.e. the policy year).  An occurrence policy covers claims that occur during the term of the policy, regardless of when they are reported.  Both have advantages and disadvantages, but as a practical matter, occurrence policies are rarely offered nowadays.


If it is a claims made policy (as will almost always be the case), most practitioners will want what is called “retroactive coverage” to the effective date of their first claims made policy to ensure that their new insurer will cover claims that may have occurred prior to the date of claims made policy inception with the new carrier.  This will almost always be wanted unless the doctor has purchased “tail coverage” (discussed below) from the prior carrier(s).  While many professional liability insurers offer this, it should be ascertained whether this type of coverage is available, and if so, at what additional cost.

Another requirement for claims made policies is the ability to obtain what is commonly referred to as “tail coverage” in the event that the policy is cancelled by either the insured or the insurance company.  Tail coverage refers to the ability to bind the insurance company to covering claims that may have occurred during the applicable policy period, even thought the claims are reported at a later date.  The ability to obtain tail coverage can vary widely among insurers.  Does the company offer it in the event of death?  Is it offered in the event of a disability or retirement?  If so, is it offered at no cost or is there a charge?  If there is no charge, what is required to obtain a “free tail” (i.e. years with the company, age, etc.)?   Does the company offer a free 30-day tail to accommodate any claims that could occur near the end of the existing policy, but not be reported until the new policy has commenced?  Without such a tail, those claims may not be covered.

Rates.  Price is obviously a consideration.  While most insurance companies operate under the same or similar actuarial guidance in establishing their rates, the premiums can differ significantly for a variety of reasons.  For example, companies with lower overhead may pass those savings on to its policyholders.  Some companies, such as mutual assessables, are also exempt from state premium taxes and the savings attributable to that may also be realized in the form of lower premiums.  There is much debate about whether stock-based carriers (i.e. those with shareholders) offer better rates than mutual companies (i.e. those owned by policyholders).  In theory, the absence of shareholder pressure to generate a certain return should mean lower rates for policyholders, assuming all other factors are equal.  

With respect to rates, it is also important to assess what is obtained for the premium charged.  The old adage “you get what you pay for” certainly applies to professional liability insurance.  This is the stage where all of the other issues set forth in this article should be considered, i.e. the expertise and quality of defense counsel, consent to settle provisions, the financial wherewithal of the company, etc.

Consent to Settle.  The term “consent to settle” refers to the requirement that the insurance company obtain the practitioner’s consent before entering into any settlement on behalf of that doctor.  It is actually part of the coverage terms and features discussed above, but it is sufficiently important to merit its own discussion.  The first issue to be determined is whether the policy includes this right.  If it does, then the terms of the consent to settle requirement should be carefully reviewed because this issue can vary widely among insurers.  For example, the decision to effect settlement is usually made by an insurance company’s claims department.  Is there an ability for the doctor to have that decision second-guessed by company management through due process procedures? 

Claims Philosophy.  Related to the topic of settlement is the company’s claims philosophy.  Every insurer should have a claims philosophy, which is part of its written corporate policies.  Since the ultimate purpose of a physician’s malpractice policy is to cover claims, it is imperative that the doctor determine how the company approaches claims filed against its insured as a matter of policy.  In other words, when will the company recommend a case be settled?  When will it not entertain settlement?  Does the fact that the claim is meritorious make any difference in terms of this philosophy?  It is not too intrusive to request a copy of this policy, or at least a written explanation of it, from a potential insurance carrier.

Defense Panel.   The type of defense counsel utilized by the company should also be explored.  Does the company unilaterally dictate defense counsel to its insureds in the event of a claim, or does the doctor have a say in who represents him or her?  If the physician has input, how much input does he or she actually have?  Does the company opt for “bottom dollar” counsel, or is the decision based on the reputation and skill of the attorney?  What agreements, if any, does the insurance company have with its defense panel?  

Management.  Careful consideration should also be given to who manages and leads the insurance company.  Have you heard of them?  If so, what is their reputation?  Generally, the greater the quality in the company’s management, the better its operations - that quality will usually be reflected throughout.  A related issue is whether management has incentive or motive to operate the company in a manner consistent with the best interests of the company and its policyholders, or otherwise.  In other words, do the financial arrangements with management point toward long-term policyholder value or solely to management enrichment?

Service.  The caliber of service for an insurance company should be no different than any other business enterprise.  Are company staff and management accessible when you submit an inquiry?   Do they respond quickly to your needs?  Are they knowledgeable in their field?  These are all questions that should be considered.  Although it is not always the case, smaller companies are typically more agile, and therefore, more responsive.

Risk Management.  Any medical professional liability carrier should offer some form of risk management to its policyholders.  At a minimum, the company should apprise its policyholders of important risk management issues through current newsletters and articles.  The presence and accessibility of in-house counsel for risk management advice is certainly a desirable feature.  The ability to obtain an in-person risk management audit is also good.  Whether the company sponsors or presents risk management programs should also be determined.

The selection of a professional liability carrier is certainly an important one.  While these are just a few of the principal issues to consider, they are some of the most important.  In the end, the key is to evaluate each option carefully and methodically, which will require exploration and direct inquiries to those you might trust to handle any claim that may occur.  Everyone hopes that a claim will not happen, but if it does, it is sure to be one of the most significant events in the lifetime of a practitioner.  The selection of a professional liability carrier should therefore be no less important.
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