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Keystone Commentary
How to Handle Bad Outcomes

It is commonplace for treatment to produce unexpected or unintended results.  In some cases, these unanticipated outcomes are positive.  With other cases, however, the treatment result may be far less than desired or intended.

Such poor outcomes may, but often do not, result from a negligent act on the part of the physician.  Multiple variables are part of every patient’s unique situation.  It is frequently difficult, if not impossible, to fully predict with complete accuracy the results that will occur from treatment.  


When unexpected or poor outcomes occur, it is important for the practitioner to recognize the best way in which to handle the situation from a risk management standpoint.  For example, issues such as whether and when to inform the patient, whether refunds are in order, and whether to notify the doctor’s professional liability insurance company are some of the issues that must be considered and addressed.

The Role of Informed Consent


Before addressing the way in which to handle bad outcomes once they have occurred, the best place to begin the analysis is with the informed consent process.  Physicians should never guarantee a particular treatment result.  It is impossible for the physician to know with certainty the likely treatment outcome because so many of the relevant variables are beyond the control of the doctor.  Will the patient take all medications as directed?  With there be an intervening cause, such as an unrelated illness or injury that negatively impacts treatment?  


In fact, it is best if the informed consent process always include advising the patient that treatment results cannot be guaranteed.  This should be explained orally and acknowledged in writing by the patient in a written informed consent form.  The presence of these disclosures at the outset of treatment will often make the difference between whether the physician is ultimately held liable for the poor treatment result.

Was it Malpractice?


Before any action is undertaken, the first step is to objectively assess whether any negligence occurred.  A poor result, in and of itself, does not necessarily mean that negligence was involved.  However, if malpractice has occurred in any respect, then the manner in which the matter should be handled will differ greatly.  For example, if malpractice was involved, then the physician’s professional liability insurer should be immediately notified, and no action should be taken without prior approval from that carrier.

Informing the Patient


Once the doctor is aware that an unexpected poor treatment result has occurred, there will likely be a tendency to assess whether, and if so how, the patient should be informed.  This is particularly the case in those instances where the patient is unable to ascertain the fact that a poor result has occurred.


Regardless of whether the patient is aware of the bad outcome, the physician is under a legal and ethical duty to promptly advise the patient.  How this is done is equally important, and no discussions with the patient should occur without prior approval of the doctor’s malpractice insurer if negligence was involved in any respect.  

As a general rule, it is best to inform the patient as soon as possible after the occurrence of a poor outcome.  Unless there is good reason to delay (such as to obtain additional facts as to alternative treatment options, records, etc.), then it is best to advise the patient at once.  In doing so, the doctor will avoid the perception on the part of the patient that something was being hidden from him or her.


With respect to informing the patient, the rule is to be mindful of the patient’s emotions.  Addressing a poor result with a patient by phone is not the preferable method.  The same goes for handling it via correspondence.  Meeting with the patient in the doctor’s office at a convenient time for the patient is the better approach.  Patients will respect the physician’s honesty and manner in which the bad news is relayed.  


Without intending to lessen the need for imparting full information to the patient, it is important to recognize the “less is more” rule.  There is no need to discuss collateral and irrelevant issues.  As the saying goes, “just the facts, please.”  While only relevant and basic information should be provided, it should be relayed in a caring manner.


It is also critical to pay particular attention to the demeanor of the patient during the discussion where the bad news is delivered.  Immediately after the meeting, the doctor should enter what was said by all parties at the meeting on the patient’s chart.


Refunds and Payments

In bad outcome situations, patients will frequently desire a refund of fees for the services or other remuneration.  This can occur without regard to whether any act of negligence has occurred.  


If no malpractice is involved, then the question of whether to refund or pay any monies to the patient is essentially a business decision.  The same goes for the amount that is paid.  However, if malpractice is involved, then it is generally far better to pay an amount to the patient outside of the legal system (but not without the knowledge and consent of the doctor’s professional liability carrier).  The same may also apply in those instances where no act of negligence occurred, but the patient presents a difficult demeanor or has unreasonable expectations.

Before paying any funds to the patient, it is imperative that the physician obtain a full and complete release from the patient before making any such payment.  This document will contain several items, including an acknowledgement on the part of the patient that the physician is not admitting any fault or liability by virtue of making the payment.  

Legal counsel should typically be involved in any situation involving the payment of money to a patient.

Conclusion


Poor outcomes are never pleasant for either the patient or the doctor.  Handling such outcomes can be challenging, depending on the terms of the informed consent, the patient’s persona, the type of poor outcome involved, and whether malpractice has occurred.  However, utilizing proper informed consent, advising the professional liability insurer at the outset, informing the patient in the right way, and utilizing releases where necessary can mitigate an otherwise dangerous situation.
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