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Keystone Commentary
The Pitfalls of Second Opinions and Transfer Cases

In today’s fast-paced and mobile society that includes insurance plans which change providers on a daily basis, it is not uncommon for patients to move from one doctor to the next.  This could also occur as a result of a second opinion.  


Assuming the obligation to treat a patient who has been previously treated by another physician is not a panacea.  In fact, it presents numerous risks.  Most of these potential problems arise from two facts:  that there is, by definition, less control when someone else has already set in motion a specific treatment plan; and, that it is sometimes impossible to truly ascertain all of the possible bases for the course of action of the previously treating doctor.


There are, however, ways to mitigate these risks.  The remainder of this article addresses those methods.

Get the Facts.  The first and most important matter is to obtain all of the facts concerning the patient’s prior treatment.  This includes all of the records necessary for evaluation.  To the extent they do not exist, new tests and/or analyses may be necessary.  

If the patient agrees, it may also be advisable to discuss the matter with the prior physician.


Stick to the Facts.  It is commonly known in medio-legal circles that the vast majority of medical malpractice claims have their beginning with subsequent treating physicians.  It can often be impossible to know with certainty all of the many issues that were presented to doctors who were earlier in the chain.  It is also often the case that the applicable standard of care could involve more than one treatment methodology.  Nonetheless, some physicians cannot resist the temptation to unnecessarily criticize the treatment provided by the first physician(s).  Certainly honesty is required in all instances with all patients.  How that is presented however can vary widely.  It is one thing to say, “I can see how the approach taken may have been selected, but I would not have elected that,” and quite another to say, “I would never have done it that way!”


Some practitioners do not realize that, if such criticism results in a claim against earlier doctors, the then-treating physician is also placing him or herself at risk.  At a minimum, the current doctor will inevitably be drawn into an extensive and time-consuming claim process that will place him at odds with his fellow colleagues.


Therefore, as a subsequent physician, it is important to recognize that only the facts are known and that treatment methods vary.  Speculating and pontificating beyond that is risky, particularly when done in a cavalier or dismissive manner.  

Document the Facts.  Because being the second opinion or transfer case is generally inherently more risky than had treatment began with the second doctor and it is possible the case involves a disagreement between the first physician and the patient, the typical need to document the chart is heightened.  Each and every fact, whether significant or somewhat immaterial, should be documented.  This is particularly the case if a disagreement exists between the patient and prior treating physician and the patient appears litigious.  

Keep the Facts to Yourself.  In instances where the patient has sought subsequent treatment as the result of a second opinion or disagreement with an earlier doctor in the chain, the patient may divulge facts concerning that relationship.  These matters may or may not be directly associated with the patient’s physical condition.  To the extent they do not, it is possible that they are not within the scope of the confidentiality obligations of the doctor/patient relationship.  Nevertheless, the temptation to discuss those extraneous matters with anyone, including the prior treating physician, should be avoided.  It is likely the patient may learn of the disclosure of any such matters and/or that the prior treating physician may seek to ameliorate the situation by taking actions that only result in inflaming the situation.  Thus, regardless of well-meaning intent, any such discussion or disclosure of peripheral non-treatment related issues should be avoided, particularly with regard to the previous doctor.

Second opinion and transfer cases present their own unique issues, which can become problematic.  While those risks cannot be fully mitigated, following these rules can substantially ameliorate the potential problems.
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