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Keystone Commentary
The Myths and Facts of Occurrence vs. Claims Made


Historically, physicians had two options for medical malpractice coverage – occurrence and claims made.  Today, the market is almost exclusively of the claims made variety, and the occurrence policy form is a rarity.


Yet, those few carriers who continue to renew occurrence policies sold to their customers many years earlier have successfully convinced many that the claims made form is inferior to occurrence.  Aside from the obvious financial bias these carriers may possess (because the occurrence form is almost always more expensive) and the fact that perhaps the best judge of market efficiencies - the market itself - has determined that claims made is the better option, do the facts support this claim?  This Commentary will examine the arguments in detail.

MYTH
 Occurrence Policies Provide Better Coverage.

FACT
There is no practical difference in coverage provided by an occurrence form vs. a claims made form that has been “tailed off” with an unlimited extended reporting period.

An occurrence policy covers the physician for negligent acts, regardless of when they occur or are reported to the insurer.  Claims made policies provide coverage for negligent acts that occur and are reported or “made” to the insurer during the term of the policy.  Other than this distinction, the occurrence policy form is virtually identical to a claims made form – the exceptions to coverage are the same, etc.

The promoters of occurrence policies tout the “coverage forever” benefit as their principal argument.  What this argument fails to acknowledge is that a claims made policy will also provide “coverage forever” if it is “tailed off” through the purchase of an unlimited extending reporting period when the policy ends (i.e. upon retirement, death, etc.). 

MYTH
Occurrence Policies Provide Greater Limits of Liability than Claims Made Policies.
FACT
Occurrence policies can provide greater limits of liability through “stacking” the limits of liability for each coverage year, but this aspect is of little benefit since higher limits of liability for tail coverage under a claims made policy can be obtained (if truly necessary) and reporting claims arising from many different years after ceasing practice is statistically unlikely.

Most policies nowadays (whether occurrence or claims made) are issued at limits of liability $1M per incident/$3M aggregate.  Proponents of the occurrence policy form say that it is superior to claims made coverage because the limits of liability for each year of occurrence coverage are “stacked” (added together).  This allows for claims to “attach” only to the limits of liability for the year in which the claim occurred (regardless of the date reported), and thus not affect the limits of liability of other years of occurrence coverage.  Thus, at the end of a physician’s practice ( as a result of retirement or other reasons), the occurrence form would provide $1M/$3M of coverage for each year the occurrence form was in place, whereas the claims made policy that has been “tailed off” will provide only $1M/$3M in limits of liability for the entire term of the physician’s practice. 
While the limits of liability under a claims made policy are not similarly “stacked,” this argument overlooks two key facts.   First, to the extent a physician is truly worried that a claim will arise from each year that he or she practiced, the physician can increase the limits of liability offered by the claims made form at the time the extended reporting period (tail) is purchased.  Second, from a practical standpoint, it is wholly unrealistic to expect that any physician would report a claim from each year of practice after he or she has ceased practicing.  As such, this additional benefit is largely useless.

MYTH
Occurrence Policies Are Better Financially Because A Tail Isn’t Required.
FACT
Occurrence policies are rarely, if ever, the better financial option – particularly in the long-term or with large physician groups, even if tail coverage cost is included.

Occurrence policies almost always universally cost more than claims made policies.  In many instances, they can be twice as expensive.  Tail coverage can also be expensive – in some instances as much as twice the initial cost of the policy to which the tail applies.  

However, in many instances, the purchase of tail coverage is unnecessary.  First, insurers will often offer the tail coverage at no cost.  These instances include death or disability of the policyholder, and the retirement of the policyholder after a certain age (usually 55) where the policyholder has been insured by the company for a certain period of time (usually four to five years).  Second, when a physician with claims made coverage moves from one insurer to another, the second insurer will almost always “retro-date” the policy to assume coverage for prior acts back to the first date of claims made coverage.

Moreover, even where the tail must be purchased, the high annual cost of occurrence policies almost always renders claims made coverage the better financial option.  

Assume the following typical facts:  annual claims made premium is $9,000, annual occurrence premium is $23,000, and tail coverage is purchased in year three for $18,000.

	Claims Made


	Occurrence

	$27,000 in annual premium


	$69,000 in annual premium

	$18,000 tail cost


	No tail required

	Total Cost:  $45,000


	Total Cost:  $69,000

	$24,000 (35%) Savings


	$24,000 (35%) Additional cost


If no tail was purchased, the savings from a claims made policy approach would obviously be more substantial.  Assume the same facts, except that the policyholder maintains either occurrence or claims made coverage for five years and no tail is purchased.

	Claims Made


	Occurrence

	$45,000 in annual premium


	$115,000 in annual premium

	No tail required 


	No tail required

	Total Cost:  $45,000


	Total Cost:  $115,000

	$70,000 (61%) Savings


	$70,000 (61%) Additional cost


Now, let’s assume the same facts, except that the practice has five physicians.

	Claims Made


	Occurrence

	$225,000 in annual premium


	$575,000 in annual premium

	No tails required 


	No tails required

	Total Cost:  $225,000


	Total Cost:  $575,000

	$350,000 (61%) Savings


	$350,000 (61%) Additional cost


The longer the duration of claims made coverage and the greater the number of physicians in the group, the larger the savings and additional cost between the two options.
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